opportunity to consider what a trivial, if dangerous, pur-
suit MSHA's $20 penalty assessment program has become, I
provide the following supplemental findings and conclusions.

Ventilation at Nelms #2

For years, ventilation has been a problem at the Nelms
#2. More specifically, between March 14, 1982 and March 13,
1984, the mine was cited for 83 ventilation violations, for
an average of 3.5 violations a month.  If the violations
found by the UMWA safety committeemen were included the rate
would be even higher.  Despite the dangerous pattern estab-
lished, 87 percent or 72 of the cited violations were
allegedly harmless and assessed single penalties of $20.
Ten others were assessed penalties that averaged approxi-
mately $100 and one was vacated.

Ventilation problems continued throughout 1984 and up
to the time of the hearing in May 1985.  In the areas that
are the subject of this case, this was principally due to
the fact that the sections being developed were almost a
mile, 4,000 feet, from the main air shaft and because the
air had to travel over or around many obstacles and obstruc-
tions to reach the working faces.  A new air shaft was under
construction but its completion was not expected until late
1985 or early 1986.  Because MSHA had been tolerant of the
problem and the Union had not pressed the matter, most,
approximately 90 percent, of the violations were treated as
minor and insignificant.

It came as a distinct shock therefore that within a
period of less than 30 days MSHA suddenly decided to upgrade
enforcement and specially assess the recirculation viola-
tions that occurred on March 14, and April 5, 1985.  Upset
over this crackdown, Youghiogheny & Ohio took both citations
to conference.  When the district manager held fast and
refused to rescind or vacate his staff's recommendations for
special assessments and when they were later assessed a
total of $1,800 Youghiogheny & Ohio filed a notice of
contest.

Youghiogheny & Ohio admitted the existence of both vio-
lations,  its contest was bottomed on the claim that because
the violations were not serious the special assessment deter-
mination was clearly erroneous and the amounts assessed
excessive, arbitrary, capricious and an abuse of discretion.
Citing Allied Products v. FMSHRC, supra, counsel for the
operator insisted that the penalties were assessed errone-
ously because the District and Assessment Offices failed to
make the findings required by Part 100 or that such findings

124 the  opportunity to  challenge.     What more the
